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in Ue Court of Appeals of the District of Columbia. 


No. 2747. 


H. F. Handler Company, a Corp., et ah, Appellants, 

vs. ’ 

Gertrude E. Lewis. 

® Supreme Court of the District of Columbia. 

At Law. No. 55638. 

Gertrude E. Lewis, Plaintiff, 

II. F. Maxdler Company, a Corporation; H. F Maxdi.fr T w 

Richardson, Defendants. ‘ ’ L ' W ' 

Exited States of America, 

District of Columbia, ss: 

cEnirrts;sw * * «** * 

hereinafter mentioned the foil ft aid Dlst / lc ^ at the times 

*» x* i» >i* ps, w ,nd pr °~ d - 

* Declaration. 

Filed April 4, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55638. 

Gertrude E. Lewis, Plaintiff, 

II. F. Maxdler Company, a Corporation; H. F. Maxdler L W 

Richardson, Defendants. ' U W ' 

5. t'T 10 »*• March 

mio, v.n E donjhcd ro..,,.,,,'. h,,:.,.,, ,i„; i.iV;,;'; <i» 

designated as and being lot 8 Block- 1 "i Ar/a • i Columbia and 

ol -propone, ,1,0 engaged ,& 


I 



2 H. r. MANDLER COMPANY, A CORP., ET AL. VS. 

her as her agents in the consnnnnation ot u t™}« property 

Uie consideration i’* * wtmwy and of the following 

lmy do hats n 1^;‘" j l situate in the District of Columbia and 
described ‘; n d ; ^‘ '* e wit i, the improvements thereon eon- 

known as lot -181 *; |, ri(k npartment house known as the 

rv ll "T ■ ■ rtn e t I v said Mangan to he conveyed and 

2 \\ nuliesl ct Al;» • ; ,• in ^deration of their services 

I. .1,1. —1i» h f -> •" ! S •* fjgffu ST5 

sion of three hundred htty do '» 0 / \ Um ,,, u . said lots 

said agreement between t ‘ be conveyed by the plaintiff clear 

;-., 4 T and 348 square 300- w jm be «mne>ed D >ital ' Kcalty Com- 
of a certain deed ot tiu.t U u () j* twenty-seven hun- 

pany, securing l!} e J ^pie monthly’instalments of thirty 

dollars (*3<^Unritoation of four thou- 
upon said propcit\ , t . • (Sp 4 , 7 ."» 0 . 00 ) to he received by the 

sand seven hundred titty do la . ’ w||K , n| _ to , ie ,, ai d over to 

plaintiff was. under the Urn s ' ) |, v it applied upon the 

the District Title Insurance Oproperty of the plain- 
liquidation of ic ham ‘ r . f t | le of releasing said second 

tiff; that these charges eM Us,u^ 0 Wne re a ,, m „ ateA approxi- 

trust upon said lots o4. and ■ > ■ dollars '($ 3 , 200 . 00 ); that as 

mutely three tliousani " ’ u ^. inil dollars ($ 1 , 000 . 00 ) of said 

originally upon said lots 347 and 348, square 1300 was 

second deed of tiu. t 1 u lt Company and secured by a 

to be assumed b\ the * 1 ‘ known as the Winchester Apartment. 

third trust upon S! ’! d l yfpoi^dbcovering and ascertaining that the 
That the plaint iff, upon ^ deducted b y the District 

approximate amount ot t >-, related three thousand 

Title Insiiriuic. Company t- alo^ d >4,^ ^ u>e a , 

two hundred dol am < ’ tlm ‘ t she did not have the 

stated exchange e -.1 e Vliat on or about the 5tl. day 

3 money to cany out e - , {lie defendant, The II. F. 

of March, DM-, n lie » ^ the plaint iff to consum- 

Mandler Company, and 1 j eement „f exchange between 

,1Ulte a V d M'M inaan 'and irf consideration of the further prosecu- 
her and said Mangan, a ^ H F Mandler Company, 

tion of the same, t ic ‘ j. \[ all dler. and the defendants, 

through its aut hori/.ed a- , . ^ a „ ree d to take care of the 

Mandler and K^***®. ‘£?3d lote »47 and 348. square 1300, 

said second deed of t •» J - n Ueu hereof a third deed of trust 

and to release , e ^51 upon the condition that the said 

li P °d deed'of teu-tte pavahle monthly in instalments of one luin- 
third deed o .hso 0 0 ) : that by the terms of such an agree- 

dr pnt he sun of seven hundred dollars in cash became due and 

pavahle^ to the plaintiff from the District Title Insurance Company 
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upon the consummation of said exchance and the further sum of 
one thousand dollars (.$1,000.00) was to he applied on Sn7 191 ? 

smuf don'^r^m^ of , an in ' talment of one thou- 

nfo ,!2 f 1 ’7 ' 0#) falIln S <lue and payable under the terms 

And dnVIT 0f , tn, r t o. np0n S . aid ,ot 218 . square 151 . ® 

takings n f'<I 'S L* al !^‘ ’ relying upon the promises and under- 

Ja£ 9 w-I-= 3 S 

4 siitcs,!f?rf ; izs 

n lei tne terms of the aforesaid agreement be turned over 

Sir'S,^ 

g^isa 

•X ;- rs»s s’littaKSiTS 

birdl! •'‘Y Company to accept and that he would not accent he 

said defend'ant ' fu ? rther ^sta ted^'th at ^the* *«|7 red f do ' ,ars « 2 .700 00 ) ; 

dollars f$ 1 . 700 . 00 ) in r *n<l, m 1 i 1G " U - 1 j s 1 eventee p hundred 

Company hv the District Title T "'° V P 1 K *° * 16 ^ a P’ to ^ Realty 
of the release hv J Company in consideration 

347 and X”Y/n 7 \T‘ "P on Uts 

5Ss,ri 7» •» -^^arsAfsa! %?: 

':sz£rjzvi 

sum of seventeen hundred dollars (,$1 700 001 h7 “ t th ® Sald 

nri« ».«, or ft, d,, S„ 2 ,°„° a '«£SJr* 

Tha bv rewn °f the premises, plaintiff has been reduced to a 

fund-°-md X n< C " ,e finalK ' lal .stringency having no available cash or 

will.'the • ? 7 raislna " n . v = Uiat said lot 218 . square 151 

. 7 ° improvements thereon, known as the Winchester Apart’ 
men, has been advertised for sale at public auction on fatJdaJ 

r T> ] V 1 1J13, "y K - -Terry and the defendant L W 
Richardson as trustees under a certain deed of trust, for 
on-payment of an instalment of thirty dollar* 7 S 30 00'I 
due under the terms of said deed of trust: that by reason of de 
fendants failure to carry out their agreement nhiintifT 1, k 
fraudulently forced into’a disadvantaSous fed KtS 
second deed of trust securing the payment nf Vi.I ‘V a d 

Xthiirdom^S °°1 ,,aya, t 7- niont Uy 1 instalments 
one thousand fehl'hundikfMX'iSUnpSd 

"n,n ASlaU %T 70 aOOO nditUre ^ the pkintiff of ‘^nty-se^en 

AA herefore. the plaintiff claims damages in the sum of nine hun- 
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II. F. MANDLER COMPANY, A CORP., ET AL. VS. 

rlml dollars ($000.00) with interest from the 10th day of March, 

FRF.O B. RHODES, 

EI.BFBT JOHNSON, 

Attorneys for Plaintiff. 

Plea of Defendant H. F. Mandler. 

Filed April 15, 1913. 

******* 

1 Now comes the defendant. FT. F. Mandler, and lor plea says 
tPo, bo never promised in manner and form as in said deelara- 

tion alle-eiF^ r ,] pn PnvP that he is not indebted in manner 

onrl form n« in snM declaration alleged. , . 

3 And for further idea, this defendant savs that he is not 

6 guilty in manner and form as i^FONWTTFON 

Att’y for D’f’t II.F. Mandler. 

Plea of Defendant L. IF. Richardson. 

Filed April 15, 1913. 

* ****** 

1 Now comes the defendant. T, W. Richardson, and for plea 
savs that he never promised in manner and form as in said declara- 

ti0 ? Andfor further nlea savs that he is not indebted in manner 

“J f0 Cd te "fui^’rlhis defendant savs that he is not guilty 

in manner .ml form « in M '.SOS WIT .SOS, 

Att’y for D’f’t L. W. Richardson. 

Joinder of Issue. 

Filed May 24, 1913. 

* * * * * * * 

The plaintiff joins issue on the defendants’ first and second 

_ 9 mu plaintiff joins issue on the third plea of defendants, 

L . AY. Richardson and H. F. Mandler.^ 

ELBERT JOHNSON, 

Attorneys for Plaintiff. 

Memorandum. 

Mav 13, 1914.—Verdict for plaintiff for $700.00. 
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Motion in Arrest of Judgment . 

Filed May 16, 1914. 

******* 

Now come the defendants in the above entitled cause by their 

attorneys and move the court to arrest judgment herein, for the 
reasons following: 

1. 1 lie declaration states no cause of action. 

2. 'I he declaration states no duty owing by the defendants or 

any of them, particularly by the defendant the H. F. Mandler Com- 
pany. 

The declaration states no breach of any duty owing from 
tic defendants or any of them, to the plaintiff, particularly by the 
defendant the TT. F. Mandler Company. 

4 T «ff ' le ° lnration states no damage suffered by the plain- 

. fho allegations of the declaration are so vague indefi- 

nf , . n,t *- " n , cert ;! in and argumentative as not to tender any issue 
of fact oi law for the consideration of the court or jury 

NELSON WILSON, 

I. H. LINTON, Atfys. 

Charles Poe. Esq.. Attorney for Plaintiff- 

Fn".““h"2n n ;Sy S'* «* “ 

NET.,SOM WILSON, 

I. H. LINTON, A tt’ys. 

Sendee accepted this 15 day of May, 1914. 

CHAS. POE, 

Pl’ff’s Att’y. 

Supreme Court of the District of Columbia. 

. , Wednesday, July 15th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos H 4ndor- 
son, Justice presiding. Anaer- 

******* 

9 Up ° n , consideration of the motions for a new trial and in 

arrest of judgment filed herein, it is ordered that said motions 
be and the same are hereby severally overruled and judgment on 
\erdict is ordered Whereupon, it is considered that'the plaintiff 

s7ooo r oT ve, ;,° f - ,t ; e '\ ( r hnU nl™d4d p SiSI 

(SiOn on') „ lt b interest from this date, too-ether with costs 0 f suit 
to be taxed bv the clerk and have execution thereof From the 
foregoing the defendants, by their attorneys of record in open 
court note an appeal to the Court of Appeals; whereupon the 
ponu t\ of a bond to operate as a Supersedeas is hereby fixed in the 

Son. SlErSaJr~ '"*.001 or c«ls 
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H. F. MANDLER COMPANY, A CORP., ET AL. VS. 

Memoranda. 


August 4. 1914.—Appeal bond approved and filed. 

August 21. 1914.—Time to submit Bill of Exceptions extended 

to and including October 15, 1914. . ,. n , 

Time to file transcript of record extended to, and including, 

ber 15, 1914. 


10 


Designation of Record. 
Filed October 9, 1914. 


To John B. Young. Clerk, Supreme Court of the District of Colum¬ 
bia. . . i 

cup». xbe defendants hereby designate as the parts of the ongina 
proceedings in the above-entitled cause, to constitute the transcrip 
of the record on their appeal to the Court of Appeals, the fo ow¬ 
ing: 

1. Declaration. 

2. Pleas of several defendants. 

3. Joinder in issue. 

4. Verdict. 

5. Motion in arrest of judgment, 

fi. Order overruling motion in arrest. 

7. Judgment. 

8. Note of appeal in open court 

9. Memorandum of filing appeal bond. 

10. Assignment of errors. 

11. Bill of Exceptions. 

12. This designation. w c SULLIVAN, 

A ifnyyi e 11 inr Defendants. 


Sendee acknowledged this 


9th dav of October, A. D. 1914. 

CTTAS. POE, 
Attorney for Plaintiffs. 


11 


Assignments of Error. 


Filed October 10, 1914. 


1 The court erred in overruling defendants’ motion that a 
verdict * be directed in their favor on the ground that there was 
' fatal variance between plaintiff’s pleadings and proof 

9 The court erred in refusing to grant defendants’ third prayer 
follows- “The jury are instructed that even if they should find 
that the defendants, or either of them, made the agreement and com¬ 
mitted the breach thereof alleged, the plaintiff has shown no evi- 
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™!L ii suffered substantial damage us a result, and the 

'erdn t °f the jury must be for nominal damages only, with costs.” 

. )o court erred in overruling defendants’ motion in arrest of 
judgment because: 

(") The declaration states no cause of action 

JJ'\ ,1 e d «- 1 “ra‘'pn states no duty owing by the defendants or 
any of them, particularly by the defendant the H. F. Handler Com- 
pan y. 

(r) -The declaration states no breach of any duty owing from the 
H.T Handler * *" ** 

foi the consideration of the court or jury. 

W. C. SULLIVAN 
I. H. LINTON. 
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Memorandum. 


October 14th, 
file transcript of 


1914.—Time to submit Rill of Exceptions and to 
lecord extended to and including October 19. 1914. 


Supreme Court of the District of Columbia. 

Friday, October 16th, 1914. 

c , re \ unie d pursuant to adjournment, Hon Wendell P 

Stafford, Justice, presiding. ’ " enaeti P. 

******* 

No. 55638. At Law. 

Gertrude E. Lewis, Plaintiff, 
vs. 

II. F. Handler Company, a Corporation, et ah, Def’ts. 

Come now the parties hereto by their respective attornevs of record 
uhereupon the hill of Exceptions taken at the trial of this cause is 
submitted to the court and prayed to be signed and made of record 
nunc pro tunc, which is now hereby accordingly done. ’ 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. 5 mine;, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
1-. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy 0 f wffi 

made part of this transcript, in cause No. 55638 at' Law, wherein 



8 H. F. MANDLER COMPANY, A CORP., ET AL. VS. 

Gertrude E. Lewis is Plaintiff and II. F. Mandler Company, a Cor¬ 
poration, II. F. Mandler and L. W. Richardson are Defendants, as 
tlie same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, m said District, 
this 17th day of October, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk . 


14 In the Supreme Court ol the District of Columbia. 

No. 55638. At Law. 

Gertrude E. Lewis 
vs. 

H. F. Mandler Company, a Corporation, et al. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 12th day of May. A. D. 1914. before the lion. Ihomas H. 
knder^on Justice of the Supreme Court of the District of Columbia, 
and a iurv empanelled and sworn to try the issues between the 
parties whereupon the plaintiff, to maintain the issues upon ler 
part joined, offered testimony by the following witnesses tending 

to prove as follows: 

Alfred II Lawson, Seeretarv and 1 reasurer of the District I tie 
Insurance Company, produced that Company’s file of papers relat¬ 
ino to a transfer bv exchange of properties of the plaintiff, for the 

Winchester Apartment House, with L J. Mangan. 

The plaintiff testified that she had known the defendants, H. i. 
Mandler Company, II. F. Mandler and Louis W. Richardson about 
three wear 5 : that they acted as her agents in the negotiation of quite 
a number of transactions prior to the one in question which was in 
the month of March, 1913; that she knew Mrs. S. Iviggins Terry 
from being in the office, her office was in the same building with 
the Mandler Company, as was also the office of the Capital Realty 
Company, of which Mrs. Terry was the President, but she could 
not state what office Mr. Mamller held though he was one of the 
officials of that company. She identified and offered in evidence 
the following paper, which was thereupon read to the jury: 

February 10, 1913. 

G oldenberg-M or an Co., City. 

Gentlemen: I hereby authorize you to make the following ex- 
phnnae for me. Will give the Winchester Apartment House, sub¬ 
ject to a first trust of Twelve thousand Dollars ($12,000), at 5%, 
due about April. 1913, and subject to a second trust of Six Thou¬ 
sand Dollars ($6,000), at 6%, due in 3 years and Forty-seven Hun- 
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2504 
at 
trust 


free and Fifty Dollars (4,750) in (ash, for the properties 21 
V\ is. Ave., A. A\ ., subject to Five Thousand Dollars ($5,000), 
u/h, due m 2 years, and 2.>03-5 Hah Place, subject to a first trust 
on each of 1 wenty-tfree Hundred and Fifty Dollar* ($9350) 
at 6 %, due in 2 years, and 2513 and 2521 Ha'll Place, subject to a 
hr.H trust on each of 1 wenty-two Hundred and Fifty Dollars ($2,- 
-nt)) at 0% due in 2 years, and one lot on South Dakota Avenue, 
Moodr.dge, I), c 80x200 feet, clear of trust, and one lot on Con¬ 
duit ,oad, clear of trust. 'I Ins proposition to be accepted at once, 
and deal closed within 1 o days from date of acceptance; Titles of 
all the properties to he perfect and sufficient titles. Taxe« interest 
rents etc., to he adjusted to date of settlement. Each party is to 
urnisli at their own cost, titles to the properties they convey, and 
also to furnish deeds to the properties they convey. 

Very truly yours, 

(Signed) L. F. MANGAN. 


Witness, 

C. R. MORAN. 
Witness, 

J. D. FREE. 


Accepted by T. L. LEWIS. 


16 She further testified that the Mandler Company was acting 

to the Tdlb h!" t llS tl , ans ; ,ctlo ; i > : pa* her title papers were taken 
V le , Title Company by Mr. Richardson; that the contract just 
offered in evidence was actually agreed upon some time in March, 
around the first of 1 arch ; that, after the papers were submitted to 
the I itle Company for the consummation of the exchange there 
was not sufficient money to meet all the demands, and witness im- 

tatel t '’/T C< U dea • " e u nt t0 tI,e Mandler Company, and 
stated that she would not let the deal go through, that there was 

not a penny m it for her, and that she was under such a strain 

from finances at the time that it was impossible, “and we talked the 

whole matter over, witness, her husband, Richardson and Mandler- 

hat after she refused to let it go through according to that con- 

«i a -nn 'A”"'’"'?®", 16111 Tichardson said he would take the 
$l,i00 cash or a little over; that the property on Hall Place was two 

’uS '\Toon■ >JCC i ‘S $ 2 -k 50 ’ the one on Wisconsin Avenue was 
*\> " ,V 000 ' l m \ the other , two properties were clear; that a 

$ ,00 mortgage which was on the two Hall Street houses, the two 
that had the largest trust on them, was to be put on the Winchester 
Apartment House; that there was $1,350 each on the two Hall street 
houses, between the first and second trusts; that the Winchester 
Apartment House then had a $12,000 first trust and a $6,000 second 
tiust, and the $_,/00 was to be put on the Winchester as a third 
trust that the second trust on the Winchester was coming due in 
about less than a month after the deal was consummated and wit 
ness was to pay $ 1,000 on the $ 12,000 to make that trust $11 000 
hat is on the first trust on the Winchester, and witness did not have 
e money, so she recalled the deal and said she would rather lo«e 
2—2747a 
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all ilie property tlian no through like that: ‘‘then they de¬ 
cided that it I'would let the deal go ahead, they would give 
me the *700 in cadi out of the thousand dollars to meet this 
tni't in tht' month's time on the Winchester Apartment House, 
that trust was due about the 7th of April, in the Riggs Rank, and 
he wa" to “ive witness *700 in (ash and she was to pay *20 a month 
on the *’2.700. which was on the Hall Place property: that was to 
he paid, and in lieu of it witness told him if they would put the 
whole trust, take the two trusts off and put it all on the W mchester, 
die would let them colled the rents and in lieu of the *20 payment, 
would Id them have *1A0 a month until that was paid; that was 
all a "reed upon; they decided that would he perfectly fair, it wit¬ 
ness would let them‘collect the rents and have the Si 000 so they 
could meet the trust, so the building would not be sold and they 
would he sure of getting their money, and witness agreed and was 
delighted and has never seen a penny of the whole affair since, 
ad\C<l what became of the trusts of *2.700 on the Hall Place prop¬ 
erty. she replied that a thousand of it was already put on the Win¬ 
chester hut that was what she objected to. she wanted the whole 
thin" put on the Winchester; that they did put the thousand dol¬ 
lars on the Winchester, and kept *1.700 themselves; that they paid 
olf *1.700 of the *2.700 that was on the Hall Place property, in¬ 
stead of transferring the trust from the Hall Place property to the 
Winchester a< a third trust; that the Hall Place trust was payable 
onlv at the rate of *20 a month, and the Winchester Apartment 
House was made subject to a third trust of *1.000; that none of the 
witness' funds were to he applied by these people to the extinguish¬ 
ment of that trust, and witness lost her interest in that property 
bv its being sold at public auction, by L. W . Richardson and 
S*. Riggins Terry. Trustees, the latter being the President 
of the'Capital Realty Company; that, about two days after 
the notice was payable, the *20 payment, they advertised it and put 
it up for sale; that witness never authorized the payment ot *1.- 
711.27 to the Capital Realty Company on the Hall Street trusts, and 
that payment was in violation of witness instructions to the Man¬ 
ner Company; that the Hall Place property was sold to Mr. Man- 
gan and he still owns it. and the transaction went through the 1 itle 
Company in violation of witness’ instructions, and she now has no 
interest in either the Winchester Apartment House or the property 

that she did own. , 1 . 

On cro— examination, she further testified that the Winchester 

wa , , 0 ld under the third deed of trust; that the trustees under the 
tir-t trust had not advertised the property for sale until after it 
was put up for -ale under the third trust, and sold, or the sale 
bomdit off. m fact: that the instructions which were violated in 
making the payment to the Capital Realty Company were given by 
witness'orallv’to .Handler and Richardson; that witness never saw 
a letter written by Handler A Company to the Title Company, 
directing them to pay *1.700 to the Capital Realty Company on 
accounted the two trusts on the Hall Place property, which letter 


18 



GERTRUDE E. LEWIS. 


11 


was then exhibited to witness and offered in evidence and is in the 
words and figures following: 

19 Washington, D. C., Feb. 18, 1913. 

District Title Insurance Co., Washington, I). C. 

Centre men : e herewith send you two notes for $1.350 00 
each, secured on lots # 347 and 348 in square # 1300 which we 
authorize and direct you to cancel/, and release said lots upon the 
following conditions, to wit: 

Seventeen hundred (1.700) dollars cash to the Capital Realty 

hoi no"' '.. 1 "" I , l0t , e for 0ne thousand (1.000) dollars, payable 
V 1 11 1 hearing (>'/, inlerest per annum, payable semi¬ 
annually. said note payable to the order of the Capital Realty Corn- 
pant. secured by dec! of trust on the Winchester Apartment House 
back of a first (rust of *10.000 and a second trust of SO.000 

bonis W Richardson and S.. Kiggins Terry. Trustees Rent 
ngrcementsof said apartment house to he assigned to TI. F. Handler 
tmiipany for collection of rents, tot-ether with a letter from the 
other of said apartment house authorizing said II. F Handler Co 
to^collei-t said rents until said *1.000 note is fully paid and satiA 

Yours very truly, 

CAPITAL REALTY CO 
By II. F. HANDLER, Treat’. 

I Be witness then identified her signature to a deed of trust which 
she ofiered in evidence and which deed of trust, bearing date the 

7, < ,' 1 ' V . 0 ’UV 1 '. - *• BB-L and recorded among the Land 

Reiairds of the District of Columbia on the Oth day' of March 

A. D lOld. was between Cert rude E. Lewis. party of the first part, 
and Louis \\. Richardson and S. Kiggins Terrv. parties of the 
_ second part, and conveyed the Winchester Apartment House 
as security reciting m terms that it was given to secure the 

r-mit,l p‘T" •" ln . del Igfl'ie^ owing hv the plaintiff to the 
capital Realty.. m the sum of One thousand Dollars repre¬ 

sented by one certain promissory note of even date with these 
mm? - nunihero.l one (1) of one (1), payable in instalments of 
I Imp ollais (.>.,0 1)0) each, one on the 24th day of each month 

!, 1 1 :i l . ,Mtl1 l l,1 "l- and bearing interest from date until paid at 

the rate of six per centum (0%) per annum, payable on the amount 
of each instalment due as aforesaid to and on the date of its pay- 
ment and semi-annually on the unpaid balance; it being expressly 
understood and agreed that during all the time during which any 
I'an/ ol the -aid indebtedness and the interest thereon or anv mat- 
,1' 1 ■'ccurod by these presents shall remain unpaid and unsatisfied 
the parties hereto of the second part shall have the privilege and it 
shall be their duty to designate the agent or agents who shall collect 
the rents for the property hereby conveyed, and that said agents 
shall apply the rentals so collected (after deducting the usual corns 
rrnssion of five per centum—5%—for collecting same) or so much 
thereof as may he necessary, to the payment of the instalments 
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of principal and interest on «aid note and to the payment of the 
matters hereby secured when and a? the same shall become due, 
and pay the balance of the amounts so collected, if any, to the party 
hereto of the first part, her heirs or assigns. . 

21 She thereupon further testified that the notes therein de¬ 

scribed. “payable in instalments of $”>d each, one on the 
24th day of each month.” were not the notes that she had just testi¬ 
fied were to l e paid off in $150 instalments, “this was the $50 note 
that was to be paid off. not the $150 note;” that she does not remem¬ 
ber whether she sinned the deed of trust .securing tbe r ■ _ . n0 es ; 

or whether she sinned a note payable in instalments of $150; that 
the deed of trust just offered in evidence is about the only one she 
sinned that she remembers; she does nut know of sinning am othei, 
that «he ha« had a little experience in buying and selling real estate, 
not much: has been dealing in real estate and making exchanges 
for four or five years, and her husband was in the same business, 
and they were acting together in this matter, he was interested in 
the property; that she did business with some few other real estate 
firms during this time besides the Mandler Company, she did just 
a little with the Percy TT. Russell Company, and did business with 
the Tlios J Fisher Company, that Mr. Bradley had furnished 
loans, and slip had done a little business with Terrell &_ Little; that 
the agreement first offered in evidence was signed m Richardsons 
office .'not in Moran’s office, all the papers she signed were in Man- 
dler’s office, at Richardson’s desk and at his request: that she did not 
see a statement prepared by the r I itle Company indicating the Max 
in which the monev was to he disbursed, and that statement was not 
«hown her by Mr. Clabaugh, and was not read oyer by witness and 
her husband': that she really could not tell when she first learned 
or conceived that the monev was not being disbursed m accordance 
with her understanding, it was between tbe first and eighth 
22 of March somewhere, and in the office of the Mandler Com¬ 
pany; that she first notified them that the money had not 
been disbursed in accordance with her agreement before tbe deal 
was consummated, tliev were just waiting at the Title Company to 
close it. and she had the deal held up, would not have it closed 
under those circumstances: that some of the Mandler Company s 
commission was paid in cash and she signed a note for part of the 
commission but did not know at the time of signing the note that 
there would he no cash coming to her; that they intended to give 
her the monev and take the rest of their commission in the note; 
that she first made complaint about the way the matter had been 
consummated to Richardson, and did no business with them after 
that time - that die did not, through their agency, secure a loan from 
tbe National Permanent Six Per Cent Building. Association, and 
did not go with them to tbe Title Company and sign up the papers 
for that loan, after all this bad taken place; that all but about thirty 
some dollars of tbe note for commission lias been paid. 

On redirect examination, she further testified that when she made 
complaint to Richardson be said be was very sorry indeed, that lie 
never hated a transaction so in bis life, “that we had done business 
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^^M a - t d 1 ' t had .. been ,f 0 i , satis , fac( i o ry- and 10 be held up like that, 
s o 1 d 'under t'lip* t /' a" f ’ t '- at ’ 'f Winchester Apartment House was 
r° t t) t f 1 ,!' IY t . rust J ust about a couple of weeks, or probably 
not that Ions after that trust was executed, and prior to the ma- 

turitv of (lie first trust for $ 12 , 000 ; on recross examination she 
further testified that, at the time of the sale under the third trost 
here was no interest in arrears on the first trust, the interest on that 
trust not hems due until April 7th. and the third trust havins been 
■ old out before that time; that the trustees under the third trust 

VC trust .'"" 0 ° 6 bef ° re the tn, ' cteeP under the firs! 

23 . . ' hereupon, further to maintain the issues upon her part 

wlm t Cfi'a ./ 'f bbuntiff produeed as a witness Timothy I, Lewis 
ho testified that he was the husband of the plaintiff; that he re¬ 
membered signing a contract on behalf of his wife for the exchange 
of Wisconsin Avenue. Woodridge and Hall Place properties for the 
Winchester Apartment House, and he identified his signature to 
k umtMd. already offered in evidence; that after the execution 
of that contract and before the deeds were passed witness and his 
wife went to the office of the Handler Company and ‘4e alree- 
ment was that they were to keep $1,000 to curtail the trust n n~the 
apartment and turn ,is over the $700.” and witness' wife'held the 

; is ®£ 

payable $30 a month, that “we were to nut i third tm-ot 
apartment, ' that was the agreement, in place of $30 a month" “we 
told them they could collect the rent on the apartment ’’ and 
agreed to give them $150 a month on that $2,700;” hat the Man 
d or Company were to act as the agents for the collection of the rent 

rcn M w '"a C how $ 90- 10 ! Al Six n Pf tmenbs - and the gross monthly 
renta via. at»ou( $- 0 / . that the apartments were rented all tho tim/ 

t iat there was a thousand dollars to be paid on the Winchester in 

about thirty days from the date of the transaction to curtail the fir"t 

' 'cenf “anfthe $700*the' I™ at ^ p« 

9 1 ‘A ’ : ,n<l , the !f ‘ ,)n they agreed to turn over to us-” that 

h' li?-”'lb f ''(t,’ t .‘ m ! V ',° le t ! lins ’ the •' fl - nn ° and the $700 

trust hut they themselves foreclosed the >1.000 trust thev'nu^on 
he W inchester to secure that: that he didn’t rememher exactK- who 
10 tiiistees veie. that Mrs. Terry was President and witness believes 
Richardson was Treasurer of the Capital Realty Company asked 
if he remembered where lie was when he signed the contract for his 
')A e - | o replied, T think we were down at the office in the Min 
dlcr Company’s office;” that if he remembers well he signed it and 

vheth • t"" C f ° r 'A' t0 he doea not rememher exactly "r 

uhethei she came down next morm’n ,T ‘ that he hod •mth™u’ + 
sign it for her; that they lost everything. authonty t 0 
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On cross examination, the witness further testified that, at that 
time they were negotiating for the sale or exchange of the \ in- 
Chester hv which they expected to make a large profit, but there was 
nothing definite, and if that had gone through under the plans tor 
which they were negotiating, they would have made some nve or 
six thousand dollars; that they had some difficulty in inducing the 
defendants to agree to take the risk of a third trust on the \\ m- 
chester in exchange for the second trust which they had on the Hall 
Place houses; that they had no difficulty about it at all, witness ex¬ 
plained to them that it was so much more secure on the apartment 
than on the houses; that Richardson and Mandler had sold one 
of witness’ houses, identically the same, at $3,600, and on each ot 
these particular two houses there was a $2,350 first trust and $l,ooU 
second trust or $3,700 altogether, and witness convinced them that 
the security on the apartment was better as a third trust than the 
second trust on the houses; that they were to collect $h>0 a month 
on the apartment and hut $30 a month on the houses; and askeo.it 
thev agreed to that, he replied that Richardson agreed to it; 
25 that he does not know whether “We signed notes to that 
effect or not :” that thev accepted the proposition and Rich¬ 
ard-on told Clabaugh to go ahead with the deal, and they accepted 
the whole transaction like that; that they had not made those notes 
vet- that the Title Company was to get hold of the money to be 
passed in the transaction if*they acted right; that witness did not 
sign the notes for $150 because they had not been made out, and 
neither witness nor his wife signed any notes at all, he does not 
think thev did: that they signed a third trust for a thousand dollars 
on the Winchester, represented by a thousand dollar note, not pay¬ 
able in $150 hut in $30 instalments; that the agreement to pay $R>0 
a month was never carried out, “we agreed to do it. “They are 
the one-; that went back on it; that the deal went thiough, but 
“we” didn’t know it went through until it went under the first con¬ 
tract “we” thought it was going through under the second one; 
there wa* just one $1,000 note payable in $30 instalments that was 
signed for the third trust on the Winchester Apartment; that “we 
first found out that $1,700 was paid over to the defendants instead 
of $700 to he paid over to witness and Ins wife when the 1 ltle Com¬ 
pany called ‘“us” up and said there was a deficiency in the disburse¬ 
ment of the money, and they then knew all about it, that the con¬ 
tract was going through as they had agreed, that they said there 
was not enough to pay the commissions due the agents, and sent a 
note to he signed for those commissions, and witness and his wife 
signed that note and sent it hack to the Title Company; that they 
tlum knew that the agreement was not going through in the w’ay 
thev have testified; that Richardson said “let the deal go through 
and we will fix it up. just as we agreed,” he said they would keep 
the thousand dollar- untd R'e time to curtail the note and would 
give a check for $1,700; that witness and his wife both saw 
96 the letter to the Title Company instructing them to pay the 
$1,700 to the Capital Realty Company, he supposes it was 
U p a t the house; that they saw it in the offices of the Mandler Com- 
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panv it was read to them there, he presumes he and his wife went 

imu' 1 ii°' U t ( t i ier; 1 iat li was not shown to them at the Title Com- 
tl,at h f, : saw - a statement prepared by the Title Company 

h n tl oTit "V n ° ney " aS !°, be disbursed, it was not shown to 
nm at the I itie Company and he and his wife did not go over it 

together there, but it was two or three days after-about fwo weeks 
or ten days before we got the statement from the Title Comnanv 
and he identified the statement which was offered in evidenceand 
is in the words and figures following. 


February 27, 1913. 


Gertrude B. 
Company, 
Agents. 


I.ewisin Account with the District Title Insurance 
tlie Washington I ltle Insurance Company Settlement 


Case No. 42338. 


In the Matter of Trade Adjusted to February 24 1913 

i ) ^ • 


T.ot 8. Block 8, Woodridge (Clear) : 

To trust to pay. 

Interest . 

Be leasing Expenses 

Taxes accrued . 

Lot 27, Square 1415 (Clear): 

To Taxes. 

Specal Watermain . 

Searching Title, etc. (Manganj 


$500 

8 

4.75 

3.12 


1.13 

39.29 

15.00 


Lots 347 & 348. Sq. 1300 (Subj. $2,350 
each) : 

To Interest 84,700 11/11/12, 6%. 80.68 

J axes 1912 & penalty. 6 34 

Taxes accrued . . . . . 49 

Kent at 30.50 to Mar. 1st. ‘ 4 36 

Second trust to pay.. 2 714 

By New I rust (W inchester-Mandler). ^2 000 

Insurance $2,500 ea. at $5 1/15/15. 6 32 

2 1 Lots 352 & 356, Sq. 1300 (Subj. $2,250 
ea.) : 


To Interest $4,500—11/11/12, 6% 

Taxes accrued. 

Price (Rust) Lot 356... . .. .. 
Release (Ilall) Lot 352, 3d. .. 
Releasing expenses. 


77.25 

3.06 

371.46 

251.93 

4.75 
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Second trust to pay. 

.... 600.00 
.... 29.50 

lvnlooifl . 

3.00 

Recording & Notary fee. 

....' 2.25 

By insurance $2,500 each, 7/27/15. 

4,762.32 

Forward . 

. 4,702.32 


Lot 364, Square 1300 (Subject $5,000): 

To Interest $4,000 5%, 11/13/12. ^6.11 

Curtails Second Trust.1,000 

Interest on curtail. ^ 

Interest accrued on $1,000 Hal. 22.00 

“ in advance, IS Mos., at 1%. 15.00 

Taxes accrued. / 3.60 

Taxes accrued. 43.20 


By Insurance $4,000 11/21/14, $2. 

Lot 218. Square 151 (Subj. $18,000) : 
To Difference for encumbrance. 


6 , 000 . 


By Trust . 

Interest 10/4 12 at 5%, $12,000. 

Taxes accrued. 

Janitor 9 days. 

Water rent (approximated) 

Kent 3 Apts, to March 1, $105. . . 
“ ^ “ 15, 102.50 

Gas... 

Ice. 


28 To Insurance $16,000 3/16/13.33 

General account: 

To Difference in Trade. 


Commission . 

Title . 

. 375.00 

. 35.00 

Tax certificates. 

. 3.00 

Tteecl A t Trust . 

. 10.00 

Recording 2 Deeds. 

. 2.50 

“ 2 Trusts . 

. 5.50 

V nt i n o* . 

. 5 .00 

Vnfurr fppc; . 

. 2.00 

Settlement . 

. 10.00 


12,444.56 


By Amount due to close 


12,444.56 


8.10 


1,014.42 

1,014.42 


4.64 


6 , 000 . 

228.33 

147.89 

4.50 

7.00 

15.00 

65.89 

6.64 

2.00 


4,750.00 


12,246.31 

198.25 


12,444.56 
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statement was 
id writing, wit- 
<e written. He 
ant had failed 
Tom the Title 


Sd . ,l>0 11 l0U “ fr0,n Messrs - Te ™» & Little,"on laXTn Ontario 


sag isrtwfe*?* 

the words and figures following: 10 > 1J13 > in 


42338. 


March 10 th. 3 . 


Gortn.de F. Lewis, Trade with I, J. Mangan, Settled 

24th, 1913. 


as of February 


Lot 3, Work 13, Woodridge (Clear) : 

To Trust paid. Kno — 

Release & Notary fee. . 

Recording same .. 19- 

Taxes accrued.. . 3 12 


Tot 27, Square 1418 (Clear): 
1 o Taxes accrued . . . 


Watennain, paid.. ' H 

Searching Title for two lots above'' 15 ' bt> 

Square 1300 (Subject to 
-T-.ooO.UO each) : 

Interest. $4,700.00-11/11/12-6% fin «» 

Taxes accrued. . 

Rent $30.50—3/l/i3. • 4 ° 

Second trust, paid. $2 711 97 

Less new note on Winchester 1 , 000.00 

By Insurance, $2,500 each, $5—1/15/15. 


6.32 


^$S.oo™$T 1300 (Subjectt0 

To Interest, $4,500.00—11/11/12—6% 77 w 

1 axes accrued .. . ' ™ 

3—2747a . 3 ' 06 
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IT. L. Rust. Deed Dot 358. 

Release, P. T. Hall. 

Release. A Notary fee. 

Recording same. 

Second trust, paid. 

Release A: Notary fee. 

Recording same. 

By Insurance. $2,500 each, $5—7/27/15 
Forward, 

80 Forward . 


871.46 
251.98 
3.50 
1.25 
611.50 
3 
1 


3,740.63 


8.10 

14.42 


Lot 364. Square 1300 (Subject 
$5,000.00) : 

To Interest $ 4 . 000 —11 /13/12—• • • • 
Curtail. Second Trust A: Interest same 
Interest—17c—to equalize to .S/14/14 

Taxes, 1912. paid. 

Taxes accrued. 


56.11 
1.023.84 
14.67 
73.60 
43.20 


Bv insurance. $4.000—11 21 14—$6. 

«. 

Lot 218, Square 151 (Subject $12,000.00. new 
trust to be placed, $ 6 , 000 . 00 ) : 

By interest. $12.000—10 7 12—5%. 

Taxes accrued. 

Janitor 8 das. 

Water Rent, approximated... 

Rent. 3 Apts.—3 1 18—$10.>. 

Rent. 3 Apts.— 3/15/13—$102.50. 

Gas. approximated. 

Ice, approximated. 

To Insurance $16.000—3/16/13. 33 


4.64 


228.33 

147.89 

4.50 

mm 

< 

15 

65.89 
6.64 

9 


General account: 
Bv Difference in trade. . 


4,750 


To Commission .$350.00 

Less note (bal.). 180.00 


170 


Title $35. Deed & Trust $10, Noting $5. . . . 50 

Release & Notary fee, Mandler. 3 ..>o 

Recording 2 Deeds. 2 I rusts, A Release. . . . S.Oo 

Notary fees. Deeds A Trusts. 2 

Settlement . 10 


Balance, 
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31 Plaintiff also offered in evidence the following letter dated 
February 21, 1913, from the Mandler Company to the Dis¬ 
trict Title Company: 

“Washington, I). C., February 21st, T3. 
District Title Company, City. 

Dear Sir: In the exchange of properties between Gertrude E. 
Lewis and Laurance J. Mangan to be closed at the District Title 
Company, kindly hold out $375.00 as commission from Gertrude E. 
Lewis due II. F. Mandler Co. for services in the deal. 

Very truly, 

II. F. MANDLER CO., 

By L. W. RICHARDSON. 

32 Herman F. Mandler testified that he was one of the de¬ 
fendants, that he was Secretary and Treasurer of the Capital 

Realty Company in February and March, 1913. of which S. Kiggins 
Terry was then President, the offices of that Company and of H. F. 
Mandler Company being at 702 11th St., N. W., Washington, D. C. 

Thereupon the plaintiff rested. 

Thereupon the defendants, to maintain tlie issue upon their part 
joined, offered evidence by the following witnesses tending to prove 
the following facts: 

Herman F. Mandler testified that the defendants first knew that 
the plaintiff and Mangan had signed up a contract of any character 
when her husband came in the office and told us we were asleep, that 
Goldenberg and Moran got in a deal, and he showed the contract 
which has been offered in evidence, when Richardson said he could 
have gotten a. deal like that; that the contract as signed called for 
payment by the plaintiff of certain second trusts against her prop¬ 
erty involved in the deal and required all of the cash that was to he 
paid by Mangan to her to take up these second trusts and first 
trusts that were against these properties; that, for instance, there 
was a $ 1.3o0 trust against two of the Hall Street properties, they 
were second trusts, the contract was to deliver them subject to only 
one trust, and two of the other houses were subject to a second 
trust of $.,00 or $350. and they were to be delivered subject to one 
trust, and there was a lot in Woodridge which had to l>e cleared; 
that, prior to the contract signing the defendants knew nothing 
about it and did not agree to anything relative to the second trusts 
held by the Capital Realty Company until the plaintiff's 

33 husband came in and asked about it; that he wanted us to 
take a third trust on the Winchester, hack of two trusts that 

were already there, amounting to something like $17,000. and the 
defendants refused point blank to put a third trust hack of the heavy 
trust that was there in place of a second trust which they were satis¬ 
fied with and which was paying $30 a month and interest; the re¬ 
quest to substitute the third trust for the second trust was repeated 
on quite a number of occasions, he wanted something done with 
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the third trust whereby the deal could be closed, he had already 
signed it. wanted to make it, and wanted us to help him out in some 
way, and said that he had in view another deal by which he could 
get some five or six thousand dollars, he came in the office every 
other daw and toward the last of the week would follow us down 
to the lunch room, and around, to find us. and talk the matter over, 
and beg us to do this, that or the other; that he had a dozen differ¬ 
ent propositions which he wanted accepted, and which were posi¬ 
tively refused because there was not sufficient security; that he then 
said he would pay off $1,700 in cash if a third trust would he taken 
on the Winchester for a thousand, and witness said they would 
agree to that provided he would pay off the monthly instalments 
with six per cent interest and give an order on the rent agreements, 
so that they could collect the rent and deduct the payment out of 
that, being doul tfill whether — would get the thousand dollars hack 
unless controlled the rent because there were some trusts there about 
to mature; that he agreed to that, and it was inserted in the deed of 
trust which they signed that they were to turn the rent agreements 
over, hut the agent would not do so. saying he had received instruc¬ 
tions from the plaintiff’s husband not to turn them over; 

34 that they made their $30 payments for two months with in¬ 
terest. but the next time they did not come because the prop¬ 
erty was sold at auction: that the proposition to give $1,700 curtail 
on account of the second trust and to carry a third trust on the Win¬ 
chester was finally accepted, and a deed of trust in pursuance of that 
was signed, and witness identified the deed of trust, which has al- 
readv been offered in evidence; that the exchange proposition then 
went through according to the contract that had been signed, the 
District Title Company acting as agent for both parties in closing 
the matter, and the check for the balance of $1,700 came from that 
Company; that witness gave a letter of instructions to the Company 
in regard to the matter, which he identified, and which had been 
alreadv offered in evidence. 

Witness further testified that he did not know whether this letter 
was ever shown to Mr. and Mrs. Lewis before it was sent to the 
Title Company: that the II. F. Mandler Company was entitled to a 
commission. "Richardson dealt with the Lewises almost altogether, 
witness was simply protecting the interests of the Capital Realty 
Company, which had a $2,700 second trust which the Lewises were 
trying to convert into a third trust on an apartment house; that, 
about ten days after the deal was closed, plaintiff and her husband 
came in the office and wanted to borrow $700 on something, and 
offered some third trust security. 

35 Upon cross examination, the witness testified that the 
Mandler Company had the exclusive agency for the Lewis 

properties involved in the exchange; that Richardson was not con¬ 
nected with the Capital Realty Company at all, but was an officer 
of the Mandler Company; that witness owned a third of the stock 
of the Company, does not recall how many shares were held by Mrs. 
Terry, who was its President; Richardson owned none; that after 
the exchange transaction Mr. and Mrs. Lewis came in and wanted 
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to borrow $700, not from witness particularly, they went to Rich¬ 
ardson, she asked Richardson about it and he Mine to witness ' hat 
as w.tness recalls, there was a deal on where he was to ge?back ht 

wan® to “move "he '* this otl,er llis "ife did not 

ant to more, he was arranging to get that back, and with this 

$ 00 con'd have accomplished that, does not know fully, question 

m witness mind what he was going to offer as security l ut that 

was the object of the loan; that he thinks the third trust. on the 

M lnchester was foreclosed in April, and it was dated in February 

s me time but the first trust was advertised for sale before Flather 

ns provoked tit this being advertised after their advertisement and 

ll - • [ , never cll(1 «I»plv a thousand dollars of Mrs 

che«ter■"Unt' v°t of ,l * 12 - 000 trust on the Wim 

f . V ’ 1 at " It ; n _ e ^ no- considered the value of the Win 

get the rent''tha't T"wl/ 10 V , " ker ,°{ "i 6 note ' the fa S‘ tlla t could 
ti ■ i ti i ^ v heie lie was looking for security ■ that lip 

thinks the \\ inchester was then worth about $ 20,000 the'same then 

ns now, there was a first trust of $F> 000 held I v the W p i 

nnd another one for $0 000 . the second trust biing fir defePred pur- 

(base money: that Lewis got the $0,000 cash paid off all 

30 hese other trusts he owed, paid off the other’second tn,sS 

that lie nad on these other properties that lie was trading- 

that witness does not think any loaning company would lend tW 

'ATr' °" ih f " that^ S uSVlacI 

incumbrance of $->1t!o' ™ , , 10l . lsei ’ ", ith 11 first 

J 3.-0 each, payable" $15 a umn,,,'. a! id w nS c™'r'ed'diosj 

on tile t^a^eed 'tr^pllaee 

instead if $3o!\hat°l\,el7 < e^r l T"Tmr\o m”u h° f ’’\ 5 ° 

Thereupon further to maintain the issues upon their part joined 
the defendant- produced as a witness Loris W p Tr . IT .!? r . 

testified that he was secretary-treasurer of the Mandler Commnv \ t 
had no connection with the Capital Realty Company; that‘the fi«t 

in ih'fPntr" lllc , ln ". 1 ^ u 'tion in question was when Lewis came to him 
tn thf j 1 i e - an< ■ aiu '? e ° ,n cthing about being asleep or slow referring 
to the deal in question; that he showed the contract to witness who 
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looked it over and told him — could have made the same 
87 deal, which it seems had heen signed up in the oflioe of Moran 
and (ioldenberg before defendants knew a thing about it; 
that they did not know a thing about it until he informed them, 
Lewis signed it up. and Moran afterwards took it to Mrs. Lewis, it 
was never signed in defendant s office, and he knew nothing about 
it until after this had heen done: that Lewis then found there was 
not enough cash in the deal to carry it through and pay off the 
second trust, told witness he must get some cash somewhere, and 
asked witness to trv to get the Capital Realty Company to change 
the $2,700 trust on the Winchester; that witness told him — did 
not think there was a chance in the world of that, did not see how 
it could he done, could not advise it. could not suggest it to any 
business people, hut told him — would do everything he could to 
help him out: that the negotiations went on, witness presumes, for 
two weeks, hut knows Lewis had received notification that he would 
he short in the title company—in cash—and two weeks after Lewis 
had heen so notified, he came down, presumes 10 or 12 different 
times, in the morning, afternoon, evening, and when eating lunch, 
and begged us to make some arrangement by which the cash could 
he gotten, said he had another deal on whereby he could clear up 
$5,000 or $0,000; that he eventually said if — could get a thousand 
dollars that would help him out. witness went to Mandler represent¬ 
ing the Capital Realty Company, not as representing the Mandler 
Company, and begged him to use his influence in getting this ar¬ 
ranged. witness speaking as an officer of the Mandler Company, 
hut for a long time Mandler would not sanction anything, hut 
eventually a thousand dollars was arranged, to he placed on the 
Winchester on a third trust, the remaining $1,700 of the second 
trust on the Hall Street houses to he paid off. and those trusts re¬ 
leased. which was done: that witness saw the letter to the title com¬ 
pany directing payment of $1,700 to the Capital Realty Com- 
38 panv. and Lewis also saw it before it was sent, he told witness 
lie had seen it; that witness also saw the statement which was 
made by the title company, and both Mr. and Mrs. Lewis saw that 
at the title company when witness was with them, Clabaugh was 
there at the time: that first complaint they made had not been 
treated right was after the closing of the deal, that they said cer¬ 
tain things, wanted to get certain money, they had miscalculated 
on the cash they would get: that after the deal was closed witness 
asked them if they were satisfied and they said they were, and he 
then took them to the title company, and Clabaugh went over all the 
papers with them, trusts, notes, and everything, Clabaugh then being 
secretarv of the company: that the Capital Realty Company abso¬ 
lutely did not, in witness' presence, ever agree to take a third trust 
of $2,700 on the Winchester, to be paid off in $150 instalments; 
that some days after the deal had been closed with the title company, 
witness does not remember whether it was a week or ten days, wit¬ 
ness first came down and said his wife was dissatisfied about leaving 
her home, and that he had some arrangement with Mandler whereby 
if he could get hold of $700 he could get the home back at a bargain, 
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the home was one of the places exchanged in the bill, and he 
wanted to know whether he could borrow $700, and whether some 
arrangement could be made with the Capital Realty Company or 
any company; that Mrs. Jerry had just gotten hold of some money, 
witness went to her and tried to borrow the $700, on a trust on the 
home place over $5,000, there being that much already on it; that 
he did not at that time make any complaint about the deal which 
had gone through, they were negotiating another deal then by which 
they could make $5,000 or $0,000, and witness thinks it was all 
signed up and believes there is a suit on for it now, but it 
30 was not closed; that, after the settlement with the Title Com¬ 
pany, witness had a deal with them with Terrell and Little 
negotiating a loan to build five houses on Ontario Road, and an¬ 
other deal with the Permanent Building Association on Ninth Street, 
hut there was no complaint made of this transaction when these 
dealings were on, the idea being that they were making a good big 
deal on the Winchester and everything was satisfactory, and it was 
not until after the loan was renewed and the deal went through that 
witness heard they were dissatisfied with the transaction. 

On cross examination, the witness further testified that he never 
made any such remark to Fred R. Rhodes as that witness had never 
regretted anything as much as this transaction, witness did tell Mi*. 
Rhodes that he was sorry there was any trouble about the deal: that 
Mr. and JVIrs. Lewis did not get any cash out of the transaction, tliev 
paid $1,700 on account of the Hall Street second trusts and <>ave \\ 
substituted trust for $1,000 on the Winchester, which was not ad¬ 
vertised for sale under the third trust until after it had been ad¬ 
vertised under the first trust: after further cross examination as to 
the details of the sale, and his recollection being refreshed, the wit¬ 
ness further testified that the property had been twice offered for 
sale, the first advertisement commencing March 31st, and advertised 
the property for April 5th. which had been withdrawn on that morn¬ 
ing upon payment of $20.50, and the second advertisement adver¬ 
tised the property for sale on June 4th. when it was sold to Herman 
F. Handler for $500; that the first time it was offered wa« because 
— had been urged by the holder of the note, the Capital Realty 
Company, the President of which was witness’ co-trustee, the first 
advertisement being for default in the payment of $30.00 due on 
March 24th, witness having notified Lewis and beaded him 
40 to come down and pay it; that the second advertisement ex- 
posed the property to sale before the time when it wa« to he 
sold under the first trust, and it was so exposed on purpose, and it 
was then bought in by Handler, witness thinks for the Capital Realty 
Company, but will not say that he did not buy it in as Herman F 
Handler. 

On redirect examination, the witness further testified that h* 
could not say whether Handler bought it in for the Capital Realty 
Company or for himself, but that the property was sold shortly 
thereafter under the first deed of trust and bought in hv Mam-m 

but that the debt secured by the further trust had never been' re¬ 
leased. 
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Thereupon further to maintain tlie issues upon their part joined, 
the deiemiants produced as a witness \v illlam Cla baugu, who testi¬ 
fied that m 1913 he was secretary mid treasurer of the District and 
\\ aslnngton T itle Insurance Companies, and settled the exchange 
between the plaintiff and Mangan, and he identified the letter of 
instructions from tlie Mandler Company already offered in evidence, 
which letter was only a part of the instructions; that a statement 
was made showing m detail the adjustments of the transactions, 
and he identified the final statement, winch has already been offered 
in evidence; that this statement was not shown to any of the parties 
interested, it was made up after the case was closed, as a final report 
of the entire transaction; that a statement was prepared, in hand¬ 
writing. and used as a preliminary in the matter, which he identi¬ 
fied. and which has already been offered in evidence; that this state¬ 
ment was shown to the parties interested, Mr. and Mrs. Lewis and 
Richardson; that there was a second trust on the Hall Street lots, 
which the letter of instructions directed to take up for $1,700 cash, 
and a thousand dollar trust on the Winchester, and the statement 
shows that that was done, and the statement was shown to Mr. and 
Mrs. Lewis. 

41 On cross examination, the witness testified that he did not 

know whether Mrs. Lewis ever saw the letter from the Capital 
Realty Company, that the preliminary statement was shown to Mr. 
Lewis when Mrs. Lewis was present and witness did not pay any 
attention to whether he showed it to her or not, and does not know 
whether he did so. 

Thereupon, further to maintain the issue upon their part joined, 
the defendant produced a> a witness Mrs. (J. Iyiggins Terry, who 
testified that she was Vice-president of the Mandler Company, but 
knew nothing about the agreement made with the Capital Realty 
Company to exchange a second trust on the Hall Street houses for a 
third trust on the Winchester, that she did not know there was a 
second trust of $2,700 on the Hall Street properties, and that the 
Capital Realty Company placed a second trust of $1,000 on the 
Winchester; that on one occasion Lewis said that (loldenberg & 
Moran had got him a deal on the Hall Street houses wherebv he had 
exchanged them for the Winchester, and he wanted us to get the 
Capital Realty Company to take a third trust of $2,700 on the Win¬ 
chester in place of a like second trust on the Hall Street house; that 
a long time after that it was agreed to place a third trust of a thou¬ 
sand dollars on the Winchester if they paid the balance of $1,700 
in cash, and this agreement was lived up to and carried out; that 
a proposition to accept a third trust on the Winchester of $2,700, 
payable in $150 monthly instalments was never made to witness’ 
knowledge; that both Mr. and Mrs. Lewis had seen, at the office, 
the letter directing payment of $1,700 cash on the Capital Realty 
Company’s second trust, Lewis read it, consulted hL wife about it. 
and she agreed to everything in it; that the deal was closed some 
time afterwards, some time in the first part of March, and thev 
never complained until around the first of April, “when we refused 
to as/ the Capital Realty Company to loan them $700 on the 
security of a third trust on their home place that they expected to 
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get back in some way or other, which was refused, “We could not 
do it, and this was two or three weeks after that transaction. 
On cross examination the witness further testified that she 

fi -on , ? 10 , t say t 0 discu ^ e(1 freel y with Mr. and Mrs. Lewis 
the third trust loan on the Winchester, because they did not 

consider it could not make it and told them so, had agreed to place 
a loan of $1,000, third trust, on the Winchester, that was all- that 
she could not say whether the first advertisement under the third 
trust on the Winchester was because the property had been adver¬ 
tised under the first trust, they simply did what they thought was 
their duty. 

Testimony was also offered tending to show that the offices of the 

-no iiSi ller . Co - a . nd ° f t,)e Capital Realty Co. were together, at 
' “ 1] lh St.; that Mrs. Terry was president and a stockholder and 
Mr. Aiandler. secretary, treasurer, a stockholder and director of the 
CapUal Realty Co.; that Mr. Richardson had n connection with 
that company, hut was secretary-treasurer of the II. F. Mandler Co 
And thereupon the defendants rested. 

And thereupon the plaintiffs, further to maintain the issue upon 
their part joined, giive testimony by the following witnesses tending 
to prove the following facts: ® 

Fred B. Rhodes testified that Richardson told him he regretted 
this letter more .than anything that ever occurred. 

On cross examination, he further testified that Richardson said 
lie realized the position Mrs. Lewis was in. and the whole matter 
was a very distressing one to him, but he did not express his views 
about the matter, or say anything to indicate he regretted any act 
he or any of them had ever done, and he did not make anv state- 
ment that he had done anything wrong. 

The plaintiff further testified that the Winchester Apartment was 
offered for sale twice, that she went down the day it was to be sold, 
and paid off the sale, and the auctioneer withdrew it, which was be¬ 
fore the advertisement under the first trust; that when it wa« sold 
under the second trust it was bought in by Mandler, before the day 
fixed for the sale under the first trust; being asked whether a rough 
draft of the statement of settlement had been shown to her 
43 b . v her husband at the office of the Title Company, she re¬ 
sponded that she was not consulted in any way, “or shown 
a paper by Mr Clabaugh; that she had never seen the letter before 
in her hte. and had not authorized it to he written 

Ami thereupon counsel announced that the testimony was closed 

, ;V K ! 1,0 ( f T"°i n A T/ a" ° f *, he Tstimony offered on behalf 
of the plaintiff and the defendants, the defendants thereupon moved 

he court to direct a verdict in their favor upon the ground that 
there was a fatal variance between the declaration and the evidence 
which motion the court thereupon overruled, to which action of the 
court the defendants then and there noted an exception which ex¬ 
ception was then and there by the court entered upon its minutes ' 

And thereupon the defendants requested the court to instruct the 
jury as follows: e 

“^'Winrvare instructed that even if they could find that the 
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defendants, or either of them, made the agreement and committed 
the breach thereof alleged, the plaintiff has shown no evidence that 
she has suffered substantial damage as a result, and the verdict ot 
the jurv must be for nominal damages only, without costs. ’ 

And thereupon the court overruled and denied the said request 
of the defendant, to which action and ruling of the court the de¬ 
fendants bv their counsel then and there duly excepted, which ex¬ 
ception was then and there by the court duly entered upon its 
minutes. 

The court thereupon instructed the jury as follows: 

“Gentlemen of the jury, there are two issues for you to determine, 
and two only. The first is, what was the contract between these peo¬ 
ple? The contract as presented by the evidence is somewhat broader 
than the contract as finally submitted to you under the interpreta¬ 
tion and limitations that the court has placed upon it. So that in 
the interpretation 1 have placed upon it. if the plaintiff is 

44 entitled to recover, she is not entitled to recover exceeding 
$700. She claims that she entered into a contract with the 

defendants whereby the trust of $2,700 was to he transferred from 
the Hall Street property to the Winchester Apartment property, 
and that she was to get out of that transaction $700 in money. If 
she made any contract by which she was to get $700. if you are 
satisfied that was the contract, then she would he entitled to recover 
at vour hands the sum of $700, only, with or without interest as 
you might see proper to allow. 

The defendants, on the other hand, say that they made no such 
contract, that the contract they did make was one whereby they 
got $2,700. $1,700 of which went into their hands, and which they 
applied in a way. in fact, discharged the obligations of tlie plaintiff 
to that extent, and that they took a third trust on the Winchester 
Apartment House, and in doing that, they did exactly what the 
parties had agreed upon. 

“If I understand it correctly, the plaintiff’s rejoinder is that this 
was all agreed to. that he said, ‘Go on and close the matter, but T 
am to have $700 cash.’ and they, the defendants, said, ‘Well, that 
will all be attended to; we will arrange that.’ 

“It is for you to say what tins contract is. The testimony is 
somewhat confusing, and there is a sharp contradiction here between 
the witnesses. Tt is your duty to reconcile these differences of state¬ 
ment. upon the theory that all these people have intended to tell 
the truth, if you can. That is your primary duty, that is the 
charitable view to take of these conflicts of testimony. But where 
you cannot reconcile them, where the conflicts of testimony cannot 
be reconciled upon the theory that the parties intended to tell the 
truth, then it becomes your business to exclude from your considera¬ 
tion any testimony that you think is not deserving of it. because if 
the testimony is not the sincere convictions and recollections of the 
witnesses, you may disregard it. 

“The burden of proof here, of course, is upon the plain- 

45 tiff to establish the truth of her charge that the defendants, 
or either of them, fraudulently forced her into a disad¬ 
vantageous deal, and in respect to such charge of fraud upon her 
part, the burden of proof, which is upon the plaintiff, requires the 
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p“ That a"7 ler T by evidence that is clear, distinct, and 

[ s , l|)0 n , 7, a,, T f 1 i " ,, " llllng , t0 go; not that th e burden 

can return a verdict here^for”theplaintiff, 1 'voum^S'tC 
ti c contract entered into between herself and these defendants wo! 
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amount not exceeding $700—in fact I mav if a i e / or ? n 
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(•> 00) and judgment was duly entered thereupon 
,11 ’,]' u remembered that the foregoing comprises the «ub«tance of 
all the testimony given and all the proceedings had ln\l,„ p1 ; 

the said cause, and that the exceptions taken bv i <• c tIud °f 

fendants in the course of the ri !!!! ^ cm " wel for tl,e de ‘ 

taken bv counsel for the defendants 1 efnr!'!? f ° 1? S<?t 0,,t "' ere 80 
were then and there dulvn,^ retlred - «*d 

at the request of counsel for the defendants the foreoEin^bilf of 
-end in this case, now for ?.*£ 

TIIOS. H. ANDERSON, Justice. 
Settled by consent October 18th 1914 

l. II. LINTON, 

W. C. SULLIVAN, 

m , ,„ -1 ttys for Def’ts. 

•CTIAS. POE. 
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Statement. 

This appeal is from a judgment in the sum of $700, with 
interest, entered in the court below in favor of the appellee 
and against the appellants H. F. Mandler Company, a cor¬ 
poration, FT. F. Mandler and L. \Y. Richardson. A most 
careful study of the declaration fails to disclose the nature 
of the appellees claim, though the trial court submitted the 


2 


case to the jury upon the theory that the appellee was 
entitled to a verdict if the jury should find that the appel¬ 
lants had contracted to transfer an existing deed of trust 
from one property to another, and had failed to keep that 
contract. Thus, upon the theory upon which the case was 
submitted to the jury, if the appellants had agreed to loan 
her a sum of money, and failed and refused to make the 
loan, she was entitled to a verdict in that sum, discharged of 
the obligation to repay the loan, which obligation would 
have attached to the loan had it been made. 

The declaration charged that, on March 5, 1913, the 
appellee, being the owner of certain improved and unim¬ 
proved real estate in the District of Columbia, including 
lots 347 and 348, in Square 1300, which were then subject 
to a second deed of trust for $2,700 held by the Capital 
Realty Company, over and above a first trust, the amount 
of which is not stated, engaged the appellants to represent 
her as her agents in the consummation of a trade of all of 
her said real estate, with one Mangan, for the cash sum of 
$4,750 and certain real estate improved by a building known 
as the Winchester Apartment, in which trade the said lots 
in Square 1300 were to be conveyed clear of the said second 
trust, which second trust was payable in monthly instal¬ 
ments of $30 each; that the appellants were to receive for 
their services the sum of $350; that, by the terms of the 
exchange agreement, the $4,750 cash was to be paid over to 
the District Title Insurance Company and to be by it applied 
in liquidation of certain charges upon the appellee’s prop¬ 
erties, which, exclusive of the cost of releasing said second 
trust, aggregated approximated $o,200 (and of course in¬ 
cluding the said trust and the said sum of $350 to be paid to 
appellants, would aggregate $6,250 or $1,500 more than 
the appellee was to receive) ; that, as originally contem- 




plated, $1,000 of said second trust was to be assumed by 
the Capital Realty Company, by a third trust upon the 
Winchester (which would still require $500 cash in excess 
°[ ^ ie sum w bich appellee was to receive from Mangan, all 
nt wlllc!l must have been known to the appellee) ; that, upon 
learning that said charges amounted to $3,200 appellee re¬ 
fused to proceed with the matter, stating as her reason for 
SIK h refusal that she did not have the money to carry it 
through ; that the appellants thereupon contracted and agreed 
“to take care of” the said second trust, to release same, and 
to accept in lieu thereof a third deed of trust upon the 
Winchester payable in monthly instalments of $150, whereby 
S/ 00 ln cash became payable to her and $1,000 was to be 
applied in payment of an instalment due and payable April 
2, 191a, under a deed of trust upon the Winchester. It 
may be noted at this point that the pleadings do not state, 
nor is it deducible therefrom, in what manner these sums 
of $700 and $1,000, respectively, were to be realized. As 
already pointed out, had the third trust upon the Win¬ 
chester been placed at $1,000 as originally agreed, the appel¬ 
lee w ould hav e needed $500 more than she was to receive 
from Mangan in order to carry the deal through. Had 
that trust been placed at $2,700 instead of $1,000, she 
would have had a surplus of $1,200, and not $1,700, which 
would have been necessary to give her $700 and to pay 
$1,000 on the trust upon the Winchester. 

The declaration further charges that, “relying upon the 
promises and undertakings of the defendants as herein¬ 
before set forth and in consideration of same” the appellee 
went ahead with the agreement and notified the Title Com¬ 
pany to consummate the same; that she thereafter demanded 
$/00 at the offices of the Mandler Company and was in¬ 
formed by Mandler that the entire sum of $4,750 in the 
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hands of the Title Company had been expended and no 
cash had been given him or the company as her agent, that 
lie would not allow or authorize the Capital Realty Com¬ 
pany to accept and he would not accept the third trust for 
$2,700. that SI ,700 in cash had been paid to that company 
by the Title Company for the release of the $2,700 second 
trust on the lots in Square 1300. the remaining SI,000 of 
this $2,700 trust being, of course, represented by a third 
trust on the Winchester for that sum, though not so stated 
in the declaration. 

The declaration next charges that Mandler and Richard¬ 
son—the Mandler Company not being included in this 
charge—obtained said sum of SI,/00 in cash from the Title 
Company, retained same and refused to pay it over to the 
appellee and refused to accept a third trust as agreed, and 
that said sum of SI.700 had been appropriated to their use. 

Xot a word of testimony was offered to support this very 
serious charge. Xor does it appear from the declaration 
that either Mandler or Richardson exercised any office 
which either of them held in the Capital Realty Company 
to nrevent it from making the entire loan of $2,700, through 
anv fraudulent, malicious or otherwise improper motive. 
Indeed, the declaration nowhere states that either of them 
ever had any connection with that concern, and the proof 
shows that Richardson never was connected with it. 

Finallv. the declaration charges that, “by reason of the 
premises.” appellee had been reduced to a state of extreme 
financial stringency, having no available cash or funds and 
no means of raising any; that the Winchester Apartment 
had been advertised for sale at public auction by S. K. 
Terrv and the appellant Richardson, as trustees under a 
deed of trust, for non-payment of a S30 instalment due 
under said trust; that bv reason of appellant s failure to 
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carry out their agreement she had been fraudulently forced 
mto a disadvantageous deal whereby the second trust of 

V,/U0 P a >' able 111 monthly instalments of $30 and whose 
cash discount value was but $1,850 had been paid and re¬ 
eased at a cash expenditure by the appellee of $2 700- 
wherefore she claimed $900 damages with interest. ’ On 
t ie trial, not a scintilla of evidence was offered as to the 
cas’i discount value of said indebtedness, or from which 
enhcr court or jury could find that there was the slightest 
diiterence between the discount and the face value thereof. 

6 " eb mcptiie what was appellee's theory of her 

case when she filed her declaration? Was it, that appel¬ 
lants were to loan her $700 and had failed to do so, and 
that she was therefore entitled to recover that sum dis¬ 
charged of all obligation to make repayment? Or was the 
supposed loan one of $ 1,700 ? Or was it, that the Company 
had done no wrong, but that the individual appellants had 
appropriated to their own use either $700 or $1,700 which 
should have been loaned to her, but was not ? Or was it 
that she had been fraudulently forced into a disadvantageous 
deal whereby, because of her financial stringency, she had 
lost the difference between $2,700 and $ 1 , 850 — $850? 

I Tandy any of these, not only because she claims the sum 
of $900, which does not fit any one of the three theories 
suggested, and no other can be drawn from the declara¬ 
tion. but for the further reason that the declaration pleads 
no fact front which the deduction can possibly b e drawn 
that she was forced, either fraudulently or otherwise, or 
that she ever entered into a disadvantageous deal whereby 
she lost any sum. But. whatever theory is adopted, the 
only wrongdoing of the appellants asserted by the appellee 
is the failure to loan money as agreed, and upon this issue 
the case was submitted to the jury under instructions per- 


mittiinr them to award her a verdict for the amount of the 

(j 

loan claimed to have been promised. 

Appellee and her husband, who was equally interested 
with her in the proj>erty and in the transaction in question 
( Rec., p. 12), gave testimony tending to prove that, after 
the making of the original agreement, she recalled the deal, 
appellee testifying that the arrangement then was, Richard¬ 
son said lie would take the $1,700 cash or a little over (Rec., 
p. 9), and the $2,700 second mortgage on the Hall Street 
property was to lie transferred to the Winchester as a third 
trust (Rec., p. 9) : that “then they decided that if I would 
let the deal go ahead, they would give me the $700 in cash 
out of the thousand dollars to meet this trust in the month’s 
time on the Winchester Apartment House,” which trust was 
due about April 7, 1913, and he was to give her $700 in 
cash and she was to pay $2,700 which was on Square 1300 
that was to be paid and in lieu of it she told him if they 
would put the whole $2,700 on the Winchester she would 
let them collect the rents and in lieu of the $30 payment 
would let them have $150 a month until that was paid 
(Rec., p. 10). 

Appellee was not an ignorant woman, nor was she un¬ 
familiar with transactions such as the one in question. She 
testified that appellants had represented her in the negotia¬ 
tion of quite a number of transactions prior to the one in 
question (Rec., p. 8); that she had been dealing in real 
estate and making exchanges for four or five years; her 
husband was in the same business and they were acting 
together in this matter, and he was interested in the prop- 
erty; that in this business of dealing in real estate and 
making exchanges, she had done business with four other 
concerns in addition to the appellants (Rec., p. 12). Yet 
she signed a deed of trust for $1,000 instead of $2,700 on 
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the Winchester, payable in monthly instalments of $30 in¬ 
stead of $150, never signed a deed of trust for $2,700 or for 
SK-'O instalments, never demanded the return of this deed 

° f tTust ; anrI niade no objection to the matter being closed 
with this $1,000 trust in existence and no $2,700 trust 

executed (Rec., p. 12). According to the testimony of 
er husband, who was her agent in this transaction (Rec., 
P- 13 ), the Title Company telephoned to them, stating that 
there was a deficiency in the disbursements, not enough to 
pay the agent s commissions, and they signed and returned 
a note for this deficiency (Rec., p. 14) ; that he and his wife 
both saw a letter of instructions sent by the Handler Com¬ 
pany to the Title Company, directing that a curtail of $1,700 
be paid to the Capital Realty Company (Rec., p. 14), and 
thai. after the transaction complained of, he and his wife 
obtained two loans through the appellants (Rec., p. 17). 
The husband also testified to the making of the alleged 
agreement to transfer the entire $2,700 trust from Square 
R 1 0 to a third trust on the \\ inchester. 


Appellants, Handler (Rec., p. 19) and Richardson (Rec., 
p. 22), as well as Mrs. S. Kiggins Terry (Rec., p. 24), 
testified that no agreement was ever made to lend more 
than $1,000 upon security of a third trust on the Win¬ 
chester, and Hr. Claybaugh, Treasurer of the District Title 
Insurance Company (Rec., p. 24). identified statements of 
disbursements made by him in accordance with the contract 
as its terms were testified to by appellants, which state¬ 


ments Richardson (Rec., p. 23), Hrs. Terry (Rec., p. 24), 
Claybaugh (Rec., p. 24), and appellee’s husband (Rec., 
r>. 14), testified were shown to appellee and her husband 
bed-ie the actual disbursements were made. As already 
pointed out. the husband was in this instance, upon his own 
uncontradicted testimony, the agent of the wife, and it is 
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therefore immaterial whether she (lid or did not see the 
statement. It was likewise undisputed that the Mandler 
Company s right to commissions was due to the fact that it 
had the exclusive agency for the property (Rec., p. 20). 

Xo testimony was offered as to the discount or other value 
of the $2,700 second trust notes, and at the conclusion of 
the evidence counsel for appellants asked the court to in¬ 
struct the jury that even if the making and breach of the 
contract to lend $2,700 upon a third trust upon the Win¬ 
chester was proved, there being no testimony as to the 
discount as distinguished from the face value of the notes 
in question, and the alleged contract being one only to loan 
money, appellee had proved no substantial damage, and the 
verdict should be, if for the appellee at all, for merely 
nominal damages, dins prayer was refused, as was also 
appellants’ motion to direct a verdict in their favor on the 
around that there was a fatal variance between the plead- 
ings and the proof. The jury were then instructed that if 
they should find for the plaintiff their verdict should be in 
the sum of $700, with or without interest, in their discre¬ 
tion. and a verdict for this amount w*as rendered, without 
interest. 

Thereafter, in due course, a motion in arrest of judgment 
was filed, upon the several grounds set forth in the assign¬ 
ments of error, wdiich motion was overruled. 

The only reallv disputed question of fact in the case was 
whether or not the agreement of the appellants was to trans¬ 
fer $1,000 of an existing second trust upon the properties 
in Square 1300 to a third trust upon the Winchester on 
curtailing that trust to the extent of $1,700 or whether the 
agreement was to transfer the whole trust of $2,700 to the 
Winchester. 








Assignments of Error. 

1. I he court erred in overruling defendants’ motion that 
a verdict he directed in their favor on the ground that there 

was a fatal variance between the plaintiff’s pleadings and 
the proof. 

2. The court erred in refusing to grant defendants’ third 
prayer, as follows: “The jury are instructed that even if 
they should find that the defendants, or either of them, 
made the agreement and committed the breach thereof al¬ 
leged, the plaintiff has shown no evidence that she has suf¬ 
fered substantial damage as a result, and the verdict of the 
j ur y niust be for nominal damages only, with costs.” 

3. I he court erred in overruling defendants’ motion in 
arrest of judgment because: 

(a) The declaration states no cause of action. 

(b) The declaration states no duty owing by the defend¬ 
ants or any of them, particularly by the defendant the 
H. F. Mandler Company. 

(c) The declaration states no breach of any duty owing 
from the defendants, or any of them, to the plaintiff, par¬ 
ticularly by the defendant the H. F. Mandler Company. 

(d) The allegations of the declaration are so vague, in¬ 
definite, uncertain and argumentative as not to tender any 

issue of fact or law for the consideration of the court 
or jury.” 

Points and Authorities. 

These assignments present three questions, namely: 

I. W as there a fatal v ariance between the pleadings and 
the proof? 

II. \\ as the appellee entitled to recover more than nomi¬ 
nal damages, in any event ? 
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III. 

ruled. 


Was the motion in arrest of judgment properly over- 

I. 


Was There a Variance? 


Whatever view may be taken of the appellee s declara¬ 
tion, whether it is that the appellants agreed to loan her 
either $700 or $1700 and failed to do so; or that the indi¬ 
vidual appellants—not the corporation—had appropriated 
to their own use either $700 or $1700 which they had agreed 
to loan to her; or that she had been fraudulently forced 
into a disadvantageous deal whereby, because of her finan¬ 
cial stringency, she had lost the difference between $2,700 
and $1,850, or $850, the fact remains that the only claim 
of damage to be found anywhere in the declaration is that 
the second deed of trust securing the payment of $2,700, 


in monthly instalments of $30 each, and whose cash dis¬ 
count value was but 81,850, had been paid and released at a 
cash expenditure by the plaintiff of $2,700 (Rec., p. 3). 
Not a word of testimony was offered, however, from 
which the jury could find any one of the following facts, 
all of which were essential to her recovery upon this, the 
only claim of damage asserted by her, namely ; (1) That the 
$2,700 second trust notes had any value other than their 
face value, much less that that value was the specific sum 
pleaded. $1,850; (2) that appellee was in a condition of 
financial stringency, either extreme or otherwise, or that she 
had no available cash or funds and no means of raising any, 


(3) that appellants had any knowledge either of the ap¬ 
pellee's financial condition or of the circumstances which led 
to it, if it did exist; or (4) that any act or omission of the 
appellants or of any of them was in any degree responsible 
for the financial stringency of the appellee if it existed. 
There is not a scintilla of evidence in the record as to the 
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mancial or property interests either of the appellee or her 
nisband except the uncontradicted testimony of the ap¬ 
pellant Handler that the appellee and her husband were 
responsible parties (Rec., p. 21). Nor was a word of tes¬ 
timony offered to show that she had made anv attempt to 
raise this money in other quarters, much les's that such 
a tempts had been unsuccessful, and especially is the record 
ticking- in any suggestion that the appellants, or any of 
them, were m the slightest degree responsible for her in- 

the effort ^ tH ' S m0 " ey ° ther <i uarters < if she made 

Notwithstanding the only claim of damage pleaded in 
the declaration is this loss of $850, by reason of the fact 
that appellee claimed that she had been fraudulently forced 
into a disadvantageous but undescribed deal because of ap¬ 
pellants failure to carry out “their agreement” the court 
instructed the jury to return a verdict for $700 if they 
should find for the plaintiff, upon the theory that the ap- 
pe ants had agreed to loan her that sum and had failed and 
refused to make the loan. This sum of $700 had no con¬ 
nection whatever with the damages recited in the declara¬ 
tion, and there was no foundation in the pleadings to sup¬ 
port a recovery of that sum. It comes into the case only in 
that, at one point in the declaration, in reciting the history 
of the transaction between the parties, mention is made of 
l ie fact that appellants at one time agreed to loan plaintiff 
that sum, though in the same sentence it is claimed that the 
sum of $1.700, instead of $700, was appropriated to the use 
o the individual appellants, and in the same paragraph com- 
plaint is made that the appellants failed to loan appellee 
S2./00 on the Winchester Apartment as they had promised. 

If the claim as for $700 promised to be loaned is well plead¬ 
ed, equally well pleaded is the claim for $1,700 appropriated 
for the use of the individual appellants; equally well pleaded 
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is the claim for $700 agreed to be loaned on the Winches¬ 
ter, and much better though insufficiently pleaded is a claim 
for damages for reducing plaintiff to extreme financial 
stringency. If the appellants are not to be peimitted to rel) 
upon the specific claim in the declaration of loss of the dif¬ 
ference between the discount and the face value of the notes, 
they are left hopelessly to flounder about in the tangled re¬ 
citals of the declaration, and, at their peril, to guess what 
case they will be required to meet at the trial; and if, at the 
trial, a plaintiff is permitted to recover, upon such a decla¬ 
ration, without any proof whatever of the damages recited 
in the declaration, but upon proof of a wholly different 
claim, nowhere laid in the declaration, we may well in¬ 
quire. What purpose do the rules of pleading subserxe . I hat 
recovery may be had only upon a cause of action both 
pleaded and proved is a proposition so elementary that we 
hesitate even to cite authority in its support. Boone vs. 
Chiles. 10 Pet., 177; Foster vs. Goddard, 1 Black, 518. 

The importance of this rule can not be better exem¬ 
plified than by the case at bar. Appellants were called upon, 
by the declaration, to meet the claim that theie was a differ¬ 
ence of $850 between the discount and the face values of 
the notes in question. They prepared to meet this claim. 
Their preparations in this regard were futile. No proof in 
support of this allegation was offered, but recovery was 
permitted of wholly different damages, upon an essentially 
different theory, and one which, we respectfully submit, as 
will hereafter be shown, was in itself enoneous, e\en had 
it been well pleaded. 

II. 

Was the Appellee Entitled to More Than Nominal 

Damages? 

This question is raised by a specific prayer for instruc¬ 
tion submitted to the trial court, in the follow ing terms. 





“ I he jury are instructed that even if they could find that 
the defendants, or either of them, made the agreement and 
committed the breach thereof alleged, the plaintiff has 
shown no evidence that she has suffered substantial dam¬ 
age as a result, and the verdict of the jury must be for 
nominal damages only, with costs.” 

This pra\ er, and the question now under consideration, 
may be viewed in two aspects. 

In the first place, having recited specifically described 
damages in the sum of $850, and failed to prove damages 
°f tllat description in any sum, even if the cause of action 
upon which that claim for damages was predicated had been 
pro\ ed in itself, nominal damages onlv could be recovered. 

1 hat no such cause of action was proved has already been 
demonstrated. 

I hat proof of a breach of an agreement, without proof 
of consequent damage, entitles only to nominal damages, is 
well settled. Beaumont vs. Greathead, 2 C. B., 494; Ex¬ 
celsior Needle Co. vs. Smith, 61 Conn.. 56; Horton vs. 
Bauer, 129 N. Y., 148; Watts vs. Weston, 62 Fed., 136; 
Barnes \ s. Brown, 130 N. \., 3/2; Weber vs. Squier, 51 
Mo. App. 601. 

In the second place, if the right to recover is to be predi¬ 
cated upon the theory upon which it was submitted to the 
jury, that if appellants agreed to loan appellee $700 and 
failed to do so, then she is entitled to recover that sum, dis¬ 
charged of the duty to repay either principal or interest, 
wc respectfully submit that the theory itself is untenable, 
and does violence to well settled principles of law. Con¬ 
ceding, for the sake of argument only, that breach of an 
agreement to loan money will justifv the recovery of the 
damages sustained by such breach, there is no testimonv in 
this record tending to show, in the remotest degree even, 
that the damage sustained as the proximate result of such 
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breach was $700 or any other sum. No word of testimony 
was offered as to the amount of the loss sustained hy the 
appellee because of the failure to lend this sum, 01 as recited 
in the declaration the sum of $2,700 on the security of a 
third trust on the Winchester, nor was there any evidence 
that $1,700 or any other sum had been appropriated to the 
use of the individual appellants. Indeed, the proof was full 
and complete that no money except a part of their right¬ 
fully earned commissions ever went to the use of the appel¬ 
lants, and that, on the contrary, all of the proceeds of the 
transaction in question were applied to the liquidation of 
valid and admitted obligations of the appellee. 

On the instructions of the court, therefore, the case nar¬ 
rows itself to the single question: 

What Is the True Measure of Damages for the Fail¬ 
ure to Perform an Agreement to Loan Money ? 

Can it be, that the measure of damages in such a case, is 
the amount of the promised loan, discharged of the obliga¬ 
tion to pav either principal or interest? If not, it is obvious 
that error was committed by the trial court. 

The authorities differ somewhat as to whether the meas¬ 
ure of damages is interest upon the sum agreed to be loaned, 
or the difference between the interest rate agreed upon and 
the market rate of interest where the agreed rate is lower 
than the market rate, or the difference between the legal rate 
and the agreed rate where the latter is lower than the form¬ 
er. or the difference between the agreed rate and the rate 
the injured party had to pay to raise the sum promised to be 
loaned where the latter rate is higher than the former, but 
all are agreed that the indirect loss suffered as a result of 
the breach is not recoverable, and that the principal sum 
agreed to be loaned is never the true measure of damages. 

In Sedgwick on Damages, par. 622, appears the follow¬ 

ing: 




Upon breach of a contract to lend money, if no 
special damage is shown, the recovery is only nominal, 
bor though by the contract the plaintiff would receive 
the amount of the loan, it would be saddled with an 
obligation of exactly equal amount, so that the profit 
of the contract would be nothing.” 

In Loudon vs. Taxing District, 104 U. S., 771, 774, Chief 
Justice \\ aite declared that in a suit brought by contractors 
who had paved certain of the streets of Memphis, for re¬ 
covery of the contract price and damage for delay on the 
part of the city in paying the agreed price, compelling plain¬ 
tiff to pay exorbitant interest to raise the funds it needed, 
the only damage recoverable was legal interest on the 
money due. The court said: 

As to the first of these questions, it is sufficient to 
say that all damages for delay in the payment of money 
owing upon contract are provided for in the allowance 
of interest, which is in the nature of damages for with¬ 
holding money that is due. The law assumes that in¬ 
terest is the measure of all such damages.” 

If interest is the measure of damage for withholding 
money due for value rendered, surely one who agrees to lend 
money and then becomes fearful of his bargain and refuses 
to perform, should not be fined the amount of the promised 
loan for his breach. If interest is the only damage allowed 
a creditor delayed in securing the principal sum to which 
he is rightfully entitled, how absurd to allow a would-be 
borrower a larger measure of damage—the amount of the 
principal itself—as compensation for his failure to secure 
a sum which he would, as soon as he got it, owe back to 
the lender! 

In Insurance Company vs. Piaggio. 16 Wall.. 378. 386. 
the Supreme Court of the United States decided, in an 
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opinion by justice Clifford that an allowance of $5,000 as 
damages for failure to pay an insurance policy due, in ad¬ 
dition to legal interest on the face of the policy, was error, 
saying: 


“Interest is allowable as damages in such case from 
the time the payments were due, to the time payment 
was made, where the defendant refuses to account or 
make payment, but the plaintiff can not recover special 
damage for the detention of money due him beyond 
what the law allows as interest. \\ here the principal 
sum is to be paid at a specific time, the law implies an 
agreement to make good the loss arising from a de¬ 
fault by the payment of lawful interest. 1 ested by 
this consideration, it is quite clear that the act of the 
court and jury in allowing to plaintiff $5,000 for the 
detention of money due under the policy, in addition to 
lawful interest, and the act of the Circuit Court in 
including that amount in the judgment, were errone- 

ous. 

These two Supreme Court cases are cited in Arnold vs. 

Spokane, 6 Wash., 450, where the court says: 

“The point is made that the only damages recover¬ 
able for a failure to pay cash when due is interest on 
the money from the time of the default, and we think 
this well taken. That this is the general rule of law 
is shown bv the following cases,” citing Loudon vs. 
Taxing District and Tns. Co. vs. Piaggio, supra. 

“Ordinarily, if not always, the measure of damages 
for retaining monev, or failing to pay a debt, is the 
interest thereon. What the creditor might have made 
by the use of the money in trade is purely a matter of 
speculation, and cannot be recovered.” Hoblit vs. 

Citv of Bloomington, 71 Ill. App., 205. 

* 






“The law makes interest the measure of damages 

loi failure to pay money when it is due * * *” 

Morrill vs. Weeks, 70 N H„ 180. 

In Blue vs. Capital Bank, 145 Ind., 518, 529, it was held 
that plaintiff in a suit for damages for breach of an agree¬ 
ment to lend money could not recover even the higher in¬ 
terest he had to pay to raise elsewhere the money con¬ 
tracted for, unless he proved that the market was closed to 
him and he could not borrow' at the usual rate. 

In Smith vs. Parker, 148 Ind., 127, 131. the court said 
the theoi y upon which plaintiff's case was based “as counsel 
for both sides agree, is an action for damages caused by 
fraud," and that "the principal wrong complained of was 
appellee's failure to furnish the money to run the business 
of the new company.” The court then said: 

"The measure of damages for refusal to lend money 
pursuant to agreement is the difference between the in¬ 
terest agreed to be paid anti what the plaintiff was com¬ 
pelled to pay to borrow the money. In contemplation 
ot the law% money is always in the market and pro¬ 
curable at the lawful rate of interest." 

McGee vs. Winneholt. 23 Wash., 748, holds that the 
measure of damages for failure to make a promised loan 
is the difference between the agreed rate and the rate ulti¬ 
mately paid by the borrower. To same effect are 

Blood vs. \\ ilkins, 43 Iowa, 565. 

Gallup vs. Miller, 25 Hun., 298. 

In Turpier vs. Lowe. 114 Ind., 37. 54, the court said: 

If we are correct in our construction of the contract 
set up in the complaint, Lowe’s agreement to pay liens. 
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etc., was nothing more than a contract to advance 
money for the benefit of appellants, and is the same in 
effect as if he had agreed to advance money direct to 
them as a loan. \\ hatever damages, therefore, they 
might recover from Lowe for the refusal to make a 
direct loan, after having taken security for the same, 
they may recover here, and nothing more. 

“Lowe was to make advancements to appellants in 
the wav of paving off debts and hens upon the lands, 
and was to be repaid the amount thus advanced, with 
8 per cent interest. He has advanced a portion of the 
amount thus agreed upon, and refuses to advance the 
balance. Surely that refusal does not entitle appel¬ 
lants to recover of him as damages absolutely, and 
without possibility of procuring a repayment, the full 
amount which he has neglected to advance. If it does, 
the violation of the contract on Lowe’s part is a most 
fortunate thing for them, for they will then be enabled 
to get the amount that Lowe agreed to advance, and 
he will have no claim either upon them or upon the land 
for repayment.” 

See. also, Smith vs. W. U. Tel. Co., 150 Pa. St., 
561, 563. 

The absurd situation imagined by the court in this opin¬ 
ion is exactly the real situation of the case at bar, where 
plaintiff’s verdict below gives her as her own the $700 she 
originally sought to borrow 7 . 

The English decisions are in harmony with those in 
this country. 

In Fletcher, ct al., vs. Tayleur, 17 C. B., 21, W dies, J., 
said: 


“No matter w 7 hat the amount of inconvenience sus¬ 
tained bv the plaintiff, in the case of non-payment of 
money, the measure of damages is the interest of the 
money only.” 
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Since in the case of a straight loan, as in the case at 
bar, appellee would have owed legal interest from the time 
die secured the promised loan, it is difficult to see how even 
inteerst is properly due her as her damages. 

In Short vs. Skipwith, 1 Brock., 103, the names of the 
litigating parties seem to have been allotted to their owners 
by Providence with reference to the parts they were to play 
in this case, for the plaintiff, Mr. Short, found himself 
short the amount of certain funds his agent, Mr. Skipwith, 
had appropriated. Even here, however, where there was 
involved, not a failure by defendant to lend plaintiff de¬ 
fendant’s money, but a misappropriation by defendant of 
plaintiff s money, the court held that the only damages re¬ 
coverable for withholding the money was interest there¬ 
upon. 


In Western Wagon, &c„ Co. vs. West. 1 Ch. Div.. 271. 
the court said in regard to the measure of damages for 
breach of such a contract: 


On a contract to make a loan of money, the meas¬ 
ure of damages is the loss sustained by the breach 
and the damages may be only nominal. For instance, if 
A agrees to lend B £100 at interest for a week, and 
makes demand, and B then a few minutes after the 
time at which the £100 ought to have been lent, ob¬ 
tained from his bankers a loan of £100 at the same 
rate of interest for the same period of time, the dam¬ 
ages would be merely nominal. Damages recoverable 
are not recovered by way of loan; the plaintiff puts 
them in his pocket and keeps them. It is really diffi¬ 
cult to understand how this argument as to the meas¬ 
ure of damages could have been seriously advanced.” 

Tf the verdict for $700 in this case were the damages 
proved to have been suffered by plaintiff by losing her equity 
in the Winchester Apartment House; if it were the ex- 



pense she was put to to borrow this amount on defendant s 
failure to lend it, or if it were interest on the sum agreed 
to be lent, the difficulty felt by the court in the case above 
recited to understand the contention made might not exist, 
but it does exist here in even greater measure, where the 
theory of the plaintiff's recovery was that she was entitled to 
have specific performance of defendant s agreement to lend 
her S700, and then should be allowed to keep the sum to lie 
lent as her damages for their refusal to lend it to her. 


The Motion in Arrest of Judgment. 

First considering the last of the four grounds of the mo¬ 
tion in arrest of judgment, that the allegations of the decla¬ 
ration are so vague, indefinite, uncertain and argumentative 
as to tender no issue of fact or of law. we respectfully sub¬ 
mit that any declaration which jumbles together in in¬ 
coherent fashion the various claims recited in this declara¬ 
tion: that appellants were to loan her $700. or $1,700, with¬ 
out making clear to the court which sum was promised; 
that two of the three appellants had appropriated to their 
own use either $700 or SI.700; that the plaintiff had been 
fraudulently forced into a disadvantageous deal whereby, 
because of her financial stringency, she had lost the differ¬ 
ence between the actual and face value of certain notes, is 
wholly insufficient as the foundation for any claim in a 
court of law, and that this is too clear to admit of argu¬ 
ment. The rules requiring certainty, definiteness and pre¬ 
cision in pleading were established for a purpose, and not 
as meaningless phrases to be tossed aside at the whim and 
pleasure of the pleader. Indeed, the only authority cited 
on the trial in support of this declaration was the case of 
Baker vs. Warner, 231 U. S., 588, where the Supreme Court 



holding motions in arrest of judgment not to be favored, 
said : 

In considering them, courts liberally construe the 
pleadings, giving the plaintiff the benefit of every im¬ 
plication that can be drawn therefrom in his favor. 
Sentences and paragraphs may be transposed. The 
allegations in one part of the complaint may be aided 
by those in another and if, taken together, they show 
the existence of facts constituting a good cause of 
action, defectively set forth or improperly arranged, the 
motion in arrest will be denied.” 

In that case, the objection raised by motion in arrest was 
that certain averments which should have been in the col¬ 
loquium were set forth in the innuendo, the action beinsr to 
recover for an alleged libel. What sentences or para¬ 
graphs may be transposed in the case at bar and make out 
a good cause of action? What allegations in one part of the 
complaint may be aided by those in another and constitute 
a definite, precise or certain claim ? What facts constituting 
a good cause of action are shown by all, or any, of the 
allegations in this declaration, either defectively set forth 
or improperly arranged? These are the three and only 
questions for consideration under the decision of the Su¬ 
preme Court in the Baker-Warner case. There, all neces¬ 
sary facts were set forth, but not properly arranged. Here, 
no certain, definite or precise statement of facts is made 
from which any cause of action can be adduced. 

Surely it was not the purpose of the court, in that case, 
to abrogate every rule of pleading having for its object the 
production of a single, clear-cut issue; or to reduce the or¬ 
derly, if in olden time somewhat rigid science of pleading to 
anarchy and confusion. Every principle of law, and the 
most elementary ideas of justice, entitle a defendant to fair 
notice of the case he is called upon to meet. While the 
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justice of the sarcasm that “language is a medium for con¬ 
cealing thought” has been very often recognized, surely it 
were an evil thing if a declaration should become a medium 
for concealing plaintiff’s charge until the exigencies of the 
trial point out to him the best point of attack, and enable 
him to advance upon that line even though it were not 
charted upon the declaration. Such a course of procedure 
would be a substitution for the fair fight in the open field 
which it has been the common law’s purpose and pride to 
guarantee, not even of ambush fighting, but of “sniping.” 

The same reasons which lead to the conviction that the 
declaration is too vague, indefinite, uncertain and argu¬ 
mentative to determine any issue of fact or of law, demon¬ 
strate likewise that no specific duty owing by the appellants 
to the appellee is shown, nor is any breach of any such duty 
alleged, and that the declaration states no cause of action. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

I. H. Linton, 

W. C. Sullivan, 
Attorneys for Appellants. 




